
From: King, Christopher (Law)
To: Carr, Brian
Subject: RE: Presentation
Date: Monday, September 28, 2015 10:37:59 AM
Attachments: 2015 09 24 Meeting w Judith Enck Final.pptx

Brian:
 
Per your request.
 
CK
 

From: Carr, Brian [mailto:Carr.Brian@epa.gov] 
Sent: Friday, September 25, 2015 2:33 PM
To: King, Christopher (Law)
Subject: Re: Presentation
 
Thanks, Chris.
 
I've been told that I need to set up a meeting with you and your eminent domain expert ASAP
 to get a better understanding of issues that can affect the range of timing for a taking, as this
 is a key concern of course.
 
I'm generally available next week.   Please let know what works from your end.   The
 oddsmakers still have a government shutdown at about 75%, so Wednesday might be best -
 anytime between 9AM and 4 PM works.
 
I'm happy to travel to your offices.
 
have a good weekend,
 
                                                                   
Brian E. Carr
Assistant Regional Counsel
United States Environmental Protection Agency
Region 2
Office of Regional Counsel
290 Broadway, 17th Floor
New York, NY 10007
212-637-3170 phone
212-637-3104 fax
carr.brian@epa.gov
 

From: King, Christopher (Law) <CKing@law.nyc.gov>
Sent: Friday, September 25, 2015 2:19 PM
To: Carr, Brian
Subject: RE: Presentation

mailto:CKing@law.nyc.gov
mailto:Carr.Brian@epa.gov
mailto:carr.brian@epa.gov
mailto:CKing@law.nyc.gov

Gowanus Canal Follow Up

Commissioner Emily Lloyd

Commissioner Mitchell Silver

Director of the Mayor’s Office of Sustainability, Nilda Mesa

September 24, 2015

FINAL – Judith, Walter
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Thomas Greene Playground and Context 

Neighborhood Context

Nearly 40,000 residents within a 10 minute walk

Open space ratio in area is 0.61 acres per 1,000 residents

National standard: 2.5-10.5 acres per 1,000 residents 

17.5% obesity in Northwest Brooklyn



Park and Pool Usage

Most popular intermediate size pool in Brooklyn 

40,000 pool visitors during 2015 season

Varied active use amenities: handball, swimming, basketball, free play space, climbing and play equipment

Programming includes: learn to swim, swim team use, summer camp use, meal service, special events (including very popular basketball tournaments)  
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Walk To A Park Analysis
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Option 1: Head of Canal Site
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Option 2: Park Site
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Comparison of Basic Component Costs

		Basic Components		Head of Canal Site				Park Site		

		Property Acquisition - Tank		$65.1		$94.7		$0		$29.6

		Property Acquisition - Staging Area		$29.6				$29.6		

		Engineering, Planning, Permitting		$40.0		$57.0		$45.0		$62.0

		Engineering, Planning, Permitting Surcharge for Handling Contaminated Materials		$17.0				$17.0		

		Excavation - Tank		$50.5		$122.0		$51.0		$139.0

		Excavation - Conveyance		$5.5				$22.0		

		Surcharge for Handling Contaminated Soil and Groundwater during Tank Excavation		$66.0				$66.0		

		Foundation / Tank Structures		$22.8		$63.6		$24.3		$68.3

		Building Construction		$25.2				$25.2		

		Equipment		$10.7				$10.7		

		Conveyance Construction		$4.9				$8.1		

		General Conditions		$44.9		$137.1		$47.3		$151.1

		Markup and Contingency		$48.2				$59.8		

		Bonding, Insurance, Taxes, Escalation, Startup		$44.0				$44.0		

		                                                                           Total    		$474.4 M				$450.0 M		
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Potential Changes to Cost Estimate – Head of Canal

		Least Expensive Scenario (Best Case)						Most Expensive Scenario (Worst Case)		

		Total Cost (from previous slide)		   $474.4 M				Total Cost (from previous slide)		   $474.4 M

		National Grid pays 100% of 
costs associated with the 
removal of contaminated soil 		-  $83.0 M1				National Grid pays 50% of costs associated with the removal of contaminated soil 		- $41.5 M1


		No additional acquisition costs 		---				20% additional acquisition costs 		+ $13.9 M

		Sell staging area after construction		- $29.6 M				Sell staging area after construction		- $29.6 M

		Landscaping and public 
waterfront access		+  $7.0 M				Landscaping and public waterfront access		+  $7.0 M

		New Total Cost		  $368.8 M				New Total Cost		  $424.2 M



Best Case Scenario

Worst Case Scenario

1 The total amount of additional costs incurred due to the contamination of the soil includes a $17.0 M surcharge for engineering, planning, and permitting and a $66.0 M surcharge for the physical removal of the contaminated materials, as outlined in the previous slide.
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Potential Changes to Cost Estimates – Park Site

		Least Expensive Scenario (Best Case)						Most Expensive Scenario (Worst Case)		

		Total Cost (from previous slide)		   $450.0 M				Total Cost (from previous slide)		$450.0 M

		National Grid pays 100% of costs associated with the removal of contaminated soil 		-  $83.0 M				National Grid pays 50% of costs associated with the removal of contaminated soil 		- $41.5 M

		National Grid pays for 50% of costs to rebuild Thomas Greene Park		+ $42.0 M				National Grid pays for 0% of costs to rebuild Thomas Greene Park		+ $84.0 M

		City must acquire additional land for conveyance infrastructure on private site		+ $28.0 M				City must acquire additional land for conveyance infrastructure on private site		+ $28.0 M

		City sells remainder of conveyance property not needed for infrastructure		-  $14.0 M				City sells remainder of conveyance property not needed for infrastructure		-  $14.0 M

		City replaces alienated land by building a permanent park at the staging area		+ $33.6 M				City replaces alienated land by building a permanent park at the staging area		+ $33.6 M

		New Total Cost		$456.6 M				New Total Cost		$540.1 M



Best Case Scenario

Worst Case Scenario

NOTE: These scenarios do not include any costs for a temporary park while the Thomas Greene Park and Pool is under construction. 
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Groundwater Implications

DEP evaluated whether siting the tank at either the park or the head end site would have a significant difference in groundwater levels in the Gowanus Canal area. 



The evaluation used a computer model, informed by USGS water levels and hydrogeologic data from borings, cores, and monitoring wells near the Canal, to simulate groundwater flow conditions near the Canal. 



DEP believes that the work being done by National Grid and EPA will show that the ISS and the cut-off wall prescribed by DEC will significantly impact groundwater levels, and require that the groundwater would be pumped at approximately .14 MGD to keep groundwater from recontaminating the Canal. Additional groundwater modeling is needed to determine the groundwater pumping rates required to mitigate the groundwater level rise from the ISS and cut-off wall.



DEP’s modeling found that the tank, regardless of whether it is built at the head end or the park site, will cause no significant additional impact to groundwater levels in the area.



Pumping, or some other form of hydraulic relief, and treatment will be necessary to manage the groundwater on the east side of the Canal. The responsible parties will work together to determine how best to manage the effects of the remedies on groundwater. 
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ISS and Cutoff Wall





ISS and Groundwater Cutoff Wall



ISS, Groundwater Cutoff Wall, and Head End Tank



ISS, Groundwater Cutoff Wall, and Park Site Tank

DEP’s modeling found that the tank, regardless of whether it is built at the head end or the park site, will cause 
no significant additional impact to groundwater levels in the area.
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Potential Groundwater Treatment Techniques

One possible treatment uses air strippers and carbon filtration to remove contaminants from the groundwater.

DEP uses these technologies to treat groundwater in Southeast Queens. 

Other options may be effective, but more evaluation will be required to determine the best solution. 





DEP Air Stripping Building in Southeast Queens (Station 5)



DEP Granulated Activated Carbon Facility in Southeast Queens (Station 38)
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Tank Sizing


		 		Location		Size		Volume Reduction*		Solids Reduction*

		ROD 58%		RH-034

OH-007		3.5 MG

1.4 MG		58%

58%		75-80%

75-80%

		ROD 74% 		RH-034

OH-007		5.7 MG

2.5 MG		74%

74%		85-90%

85-90%

		ROD Placeholders		RH-034

OH-007		8 MG

4 MG		82%

87%		90-95%

90-95%



*Based on 2008 typical year rainfall data
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Acquisition Timeline

City can acquire land through a negotiated acquisition process or condemnation.

Negotiated acquisition takes approximately one year.

Condemnation takes approximately one year – potential legal challenges could add one - two years.  



However, under either scenario the City can start the common elements of the acquisition process now, spend capital dollars on the project before we own the property, and have title by time National Grid completes their work.



EPA also has the authority under Superfund to compel the land owners to provide the City, or National Grid, access to start their work while the condemnation or negotiated acquisition process is ongoing.



Alternatively, EPA could acquire property under their CERLCA authority (EPA guidance estimates one year for this process). 



The City believes there is equal or greater risk of delay on the park site because of the potential litigation around alienation concerns.
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Alienation

Given community concerns about loss of parkland, the City has two options:

Obtain alienation legislation, or

Defend decision not to obtain alienation legislation relying on EPA’s position that Superfund preempts the NYS bar on alienating parkland absent State legislation.



To obtain alienation legislation, the City would need City Council to pass a Home Rule Message, and then the State Legislature would need to pass alienation legislation. Both bodies could refuse to act because of no environmental review; to complete this would delay the process at least one year. In addition, neither body is required to act in a set period of time, adding considerable uncertainty to the timeline.



Alternatively, the City rely on EPA’s position that EPA’s Superfund authority preempts the NYS Legislature’s authority. This would likely be subject to a legal challenge, which after being heard in State Supreme Court, can be appealed to two additional levels of court (Appellate Division and Court of Appeals). If fully litigated, this process would last at least one year longer than a fully litigated condemnation proceeding. 



In addition, it is highly unlikely the City would lose a condemnation case.  Given that there is an alternative solution, the outcome of alienation is much more uncertain.  If the City lost (as it did in Croton), we would need to obtain legislation, which would lead to another one or two year delay.
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I’ve asked DEP for a copy – will forward as soon as I get it.
 
 
 

From: Carr, Brian [mailto:Carr.Brian@epa.gov] 
Sent: Friday, September 25, 2015 11:11 AM
To: King, Christopher (Law)
Subject: Presentation
 
Chris,
 
Can you please send me a copy of the city's presentation from yesterday to the RA?
 
Thanks,
 
                                                                   
Brian E. Carr
Assistant Regional Counsel
United States Environmental Protection Agency
Region 2
Office of Regional Counsel
290 Broadway, 17th Floor
New York, NY 10007
212-637-3170 phone
212-637-3104 fax
carr.brian@epa.gov

mailto:[mailto:Carr.Brian@epa.gov]
mailto:carr.brian@epa.gov

